
IN THE
UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCUIT

COUNCIL TREE COMMUNICATIONS, TNC., )
BETHEL NATIVE CORPORATION,ANT) THE )
MINORITY MEDIA ANT) TELECOMMUNICATIONS )
COUNCIL )

Petitioners, )
)

v. ) DocketNo. 06-2943
)

FEDERAL COMMUNICATIONS COMMISSION )
andtheUNITED STATESOFAMERICA, )

Respondents. )

CONSOLIDATED REPLY TO OPPOSITIONS

TO EMERGENCY MOTION FOR STAY PENDING REVIEW

Council TreeCommunications,Inc. (“Council Tree”), BethelNativeCorporation

(“BNC”), andtheMinority MediaandTelecommunicationsCouncil (“MMTC”) (collectively

“Movants”),by theircounselandpursuantto 28 U.S.C. § 21 12(a)(4),FRAP 18 andFRAP 27,

herebyreplyto theseparateJune15, 2006Oppositionsto Movants’ EmergencyMotion for Stay

PendingReview(“EmergencyMotion”), onefiled by RespondentsFederalCommunications

Commission(“FCC” or“Commission”)andUnitedStatesofAmerica, theotherfiled by

IntervenorsCTIA andT-MobileUSA, Inc. (“T-Mobile”) (the“CTIA Opposition”).1

RespondentsandIntervenorshaveopposedMovants’requestthatthis Court stayassoonas

possibletheCommission’srevisedcompetitivebiddingrules, adoptedApril 25, 2006and

modifiedJune2, 2006,aswell astheconductofAuction 66, an auctionofAdvancedWireless

Spectrum(“AWS”). Auction66 is currentlyscheduledto commencein August2006,with

variouskeydatesin advanceofthat auctioneitherjust passedorcomingup in theverynear

1 Pursuantto atelephonicandemailclarificationprovidedto undersignedcounselby theoffice

oftheClerk ofthis Court onJune16, 2006,this Replyis: consolidated;nomorethan20 pagesin
length;andpresentedin 12 pt. typeface.
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future.2 Forthereasonssetforth below, theargumentsadvancedby theRespondentsand

Intervenorsarewithout merit, andMovants’requestedrelief shouldbegrantedexpeditiously.

RespondentsandIntervenorsdescribethis casein very similar tenns. Their versionis as

follows. As onepartofthebuild up to Auction66, anauctionofvaluablewirelessspectrum

whichhasbeenin theplanningstagefor approximatelyfive andonehalfyears,theFCCinitiated

arulemakingproceedingin February2006 in responseto aJune2005requestofCouncil Tree.3

TheFNPRMsoughtcommenton Council Tree’sproposalto disallowlarge,in-regionwireless

incumbents’investmentin, orrelatedinvolvementwith, smallbusinesses,ruraltelephone

companies,andbusinessesownedby membersofminority groupsandwomen(“Designated

Entities” or “DEs”), andtherebypreventthoselargecarriersfrom benefitingfrom the“bidding

credits” awardedto DEsat auction. Accordingto RespondentsandIntervenors,theCommission

gave“ample” noticethat abroadrangeofchangesaffectingexistingDEswaspossible. After

whatRespondentsandIntervenorsdescribeasextensivecommenton avarietyof issueswas

received,theFCCexercisedits discretionin theSecondReportand Order, FCC06-52,(released

April 25, 2006)71 Fed. Reg.26245(May4, 2006),and electedto adoptnewrestrictionsof

generalapplicability to all DEs,whetheraffiliated with a largewirelesscarrierornot: (i) a

limitation on DEs’ ability to leaseorresellspectrumwonat auction(“Lease/Resale

Restriction”),and(ii) thesubstitutionofaten-yearunjustenrichmentschedulefor thefive-year

schedulethathasappliedfor manyyears(referredto hereinasthe “Five- andTen-YearHold

Rules”).4 Underthis versionofthecase,theFCCproperlybasedtheTen-YearHold Ruleon a

2 For example,short-formapplicationson FCCForm 175 weredueto be filed by yesterday,June
19, 2006. Upfrontpaymentsaredueby July 17, 2006at 6:00p.m.

~ ImplementationoftheCommercialSpectrumEnhancementActandModernizationofthe
Commission‘s CompetitiveBiddingRulesandProcedures,FCC06-8 (releasedFeb.3, 2006),71
Fed.Reg.6992(Feb.10, 2006) (“FNPRM”).

~“Ten-YearHold Rule,” Movants’ short-handtermofreferencefor this newunjustenrichment
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suggestionmadeby MovantMMTC in its commentsin responseto theFNPRM. In

Respondents’andIntervenors’view, theEmergencyMotion reflectsnothingmorethan

Movants’ disagreementwith thewaytheFCCperformedits statutorybalancingact(i.e.,

promotingDEswhilepreventingunjustenrichment),andMovants’ complaintsarenothingmore

thanthe“sourgrapes”ofdisgruntledauctionhopefulswho did not getwhat theywanted. In

addition, theysay,theEmergencyMotion raisesno seriousissues,is unsupportedby record

evidence,anddoesnot evencomecloseto satisfyinganyofthefourprongsofthewell-

establishedtestfor grantingjudicial stays. As shownbelow, thisrosystorylinedoesnot survive

scrutiny. Thefactsareverydifferent and,underrelevantlaw, compelgrantofMovants’

requestedrelief.

It mustbeemphasizedthatthereis a sharpdisparityin thecharacterizationofthis caseby

theRespondentsbeforethis Courtandin thewaytheFCCCommissionersthemselveshave

describedthisproceedingin theirremarkableseparatestatementsto theOrderon

ReconsiderationoftheSecondReportandOrder, FCC07-78(releasedJune2, 2006),71 Fed.

Reg. 34272(June14, 2006)(“ReconsiderationOrder”).5 Accordingto FCCChairmanKevin

Martin, theseDE-relatedchangeswerenot “needed”at all. Heonlywentalongwith themas

partofan apparentpolitical compromise.6CommissionerMichaelCopps(joinedby

CommissionerJonathanAdelstein)lamentedtheFCC’s failure to allowsufficient leadtimefor

adequateconsiderationofthesechanges.CommissionerDeborahTatewassympatheticto the

provision,is intendedto conveythemeaningthatDEsmust“hold” theircontrolof licenseswon
at auctionfor 10 yearsor loseall or aportionoftheirbiddingcredits.

NeitherRespondentsnorIntervenorsevenacknowledgetheexistenceofanyofthe
Commissioner’shighly unusual,directlyrelevant,separatestatements.

6 “I agreedto thechangesto obtainthesupportneededto establishtherulesfor wirelessservices

that wereessentialto makingthespectrumavailablefor wirelessbroadbandservicesthis
summer.” Statementof ChairmanKevin J.Martin to ReconsiderationOrder (emphasisadded).
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plight ofDEswho sawtheirauctionparticipationplansdisappearat thedoorstepto theAuction.

CommissionerAdelsteinworriedthattheFCC’s “courseofaction”below, despiteits “legal

maneuvering,”mightwell fundamentallyjeopardizethe “troubledproceeding”thatis Auction

66. In otherwords,thebrave“facepaint” thatRespondentsattemptto brushonto theFCC’s

eleventh-hourAuction66 rule changesis erodedby theunvamishedcriticismsleveledat those

changes,andtheprocessby whichtheywereadopted,by theveryCommissionerswhomadethe

decisionto imposethem.

Movantsrefutebeloweachof theelementsof Respondents’andIntervenors’versionof

thiscase.

1. The FactThat Auction 66 Is Important And Its Planning Began YearsAgo DoesNot
Mean This Auction Cannot, And Should Not, Be StayedBy This Court.

AlthoughCommissionerCoppsexpressedhis concemthatthechangesto Auction 66’s

DE ruleswererushedthroughat the lastminute,without adequatetime to “reachconsensus,”his

bottomline in votingnot to reconsidertheTen-YearHold RuleandLease/ResaleRestrictionwas

thatAuction 66 is simplytoo importantto slow downnow. RespondentsandIntervenorstakea

similarapproachwhentheyarguethatAuction 66 hashadavery longleadtime,involving

spectrumbandclearing,earlyannouncementofauctiondates,andCongressionalcollaboration.

Againstsuchahistory,theargumentgoes,no Court shouldstepin andinterfereon the auction’s

7

eve.

MovantsagreethatAuction 66 is important. Thatis whytheyspentsomuchtime,effort,

andmoneyin theyearleadingup to it developingaviablebusinessplan. But Auction 66’s

“TheFCCsuggeststhat JusticeStevensdecisionvacatingan auctionstaygrantedby theSixth
Circuit is controllingwith respectto theappropriatenessof astay. SeeFCCOppositionat 16,
citingFCCv. Radiofone,Inc., 516U.S. 1301 (1995). The caseis inapposite.As JusticeStevens
noted,theclaim thererelated“to FCCregulationsthatpreventrespondentfrom biddingfor 3 of
the493 licensesavailable.” 516 U.S. at 1301. Theclaim thusinvolvedasinglebidderprecluded
from biddingon lessthan 1% of theauthorizationsavailable,while this caseinvolvesharmto an
entireclassofbidders,who facepreclusionfrom participationin Auction 66.
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importanceis preciselywhy this Courtmustnot turnablind eyeto theFCC’sfailuresto adhere

to multiple statutorydirectivesin adoptingdebilitatingrule changeson theeveof theauction,

without adequatenoticeto affectedpartiesor supportingrecordevidence. Indeed,theFCC’s

own actionshavebroughtMovantsandthis Courtto thebrink of acritically importantauction

that, in directcontraventionofthestatutoryscheme(assetforth in theEmergencyMotion),

promisesto bedominatedbythe large,wirelessincumbentswhile serious,credibleDEslike

8
Council TreeandBNC canonly watchasnon-biddersfrom thesidelines. GivenAuction66’s

importance,the lackofacredibleexplanationin therecordbelowofwhytheFCCis pushing

relentlesslyonwith thedraconian,eleventh-hourAuction 66 rulesfirmly in placeis atbest

mystifying. Theseedsoftheappropriate,rational solutioncanbe foundin FCCChairman

Martin’s Statementto theReconsiderationOrder. In light of theFCCChairman’sexplicit

recognitionthatthenewrulesareunnecessary,thoserulescansafelybeeliminatedfor Auction

66, subjectedto thepropernoticethatwasnevergiven, andtestedthroughexposureto diverse

public commentbeforeanydecisionis madeto applythemin futureauctions.9

8 Therecordbelow allows no confusionasto whyMovantsfind themselvesunableto participate

in Auction66 at this latedate. ThecombinationoftheTen-YearHold Ruleandthe
Lease/ResaleRestriction(including incorporationofthevagueconceptof “spectrumcapacity”)
hasmadethemaintenanceof a“bidding credit” duringthepost-auctionperiodso difficult andso
uncertainthatMovants’ ability to attractfinancingon thebasisofthatbiddingcredithas
precipitouslycollapsed,with no realisticprospectofrecoveryunlesstheoffendingrulesare
rescinded.Without aviablebiddingcreditprogram,theFCC finds itself in violation ofmultiple
subsectionsof42 U.S.C. § 309(j) -- (3)(B), 3(E), 4(A) & 4(D) -- that mandateFCCpromotionof
DE participationin spectrumauctions. TheFCC’s feebleattemptto arguethat it doesmorethan
providebiddingcredits-- it alsocreateslicensesrepresentingsmallerblocksofspectrumthat are
thoughtto bemorecloselywithin reachofanewentrant-- is no answer.All bidders,largeand
small, arefreeto bid on smallerspectrumblocks. Congressclearlydidnot envisionthattheFCC
wouldmerelycreatesecond-classspectrumblocksfor DEs. Rather,Congressenvisioned
competitionfor primespectrumby DEssorobustthat it wouldpreventan “excessive
concentrationoflicenses”in thehandsoflargeincumbents.See47 U.S.C. § 309(j)(3)(B). The
“bidding credit” is theonly way theFCCcurrentlytries to accomplishthatgoal. Other
alternatives,suchastax certificates,installmentpayments,andspectrumsetasides,haveeither
neverbeentried,abandoned,or arenotbeingutilizedhere.

Auction 66 canclearlyproceedwithout thenewrulesadoptedin theSecondR&O. Indeed,the
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2. The FCC Did Not Give The Requisite AdvanceNotice In The FNPJ?MTo Support Its
Ultimate Actions In This Case,And The ResultWas Arbitrary And Capricious.

Respondentsand Intervenorsbothstrainto persuadetheCourtthattheFNPRMalerted

potentialcommentersthat theFCCmight revisit its existingDE rulesgoverningall DEs and

changethem. In fact,Respondentsgo sofar asto claimrepeatedlythattheFNPRMgave“ample

notice” on this issue. Respondents’Oppositionat 10 n.25, 11, and12. In Movants’view, there

is simplyno wayto wringsuchareadingfrom therecordbelow.

TheFNPRM,repeatedlyand in acarefully targetedmanner,soughtcommenton two

potentialnewrules-- oneproposedby Council Treeto restrictthe involvementof large,in-

regionincumbentwirelesscarrierswith DEs,andtheotheran extensionofthatproposal

suggestedby theFCCto restrictinvolvementin DEsby “entitieswith significantinterestsin

communicationsservices.”Subsidiaryissuesraisedin theFNPRM,like “the portionofthe

licenseterm” overwhich “unjustenrichmentprovisions”shouldapply,wereall directlyrelated

to thesetwo proposednewrules. Beforethis Court,RespondentshaverippedtheFNPRM’s

“portionofthe licenseterm” inquiry outofcontext,evengoing sofar asto elidecertaincritically

importantcontextuallanguagethatwascontainedin paragraph20 oftheFNPRM. Accordingto

Respondents,theFNPRM“squarelyaskedpartiesto address‘over whatportionofthe license

termshould ... unjustenrichmentprovisionsapply.”’ Respondents’Oppositionat 13 (quoting

FNPRM¶ 20) (citationomitted). Yet, thereis germanelanguagemissingfrom this very careful

quotation. Hereis theentireENPRiVIpassage:

“If werequirereimbursementby licenseesthat, eitherthroughachangeof
‘materialrelationships’orassignmentortransferofcontrolofthe license,lose
theireligibility for abiddingcreditpursuantto anyeligibility restriction thatwe
might adopt,overwhatportionofthe licensetermshouldsuchunjustenrichment

FCCalreadyhasauthorityundertherulesin placebeforetheSecondR&O to administerAuction
66 andpreventabuse. 47 C.F.R. § 1.2110(j),(n). TheFCChas“broadpowerto conductaudits
at anytime andfor anyreason,includingatrandom,of applicantsandlicenseesclaiming
designatedentity benefits.”SecondR&O, at 149.
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provisionsapply?”

FNPRMat¶ 20 (emphasisadded).TheentirequotemakesclearthattheFNPRMnever

proposedto changetheunjustenrichmentrulesthatappliedto existing eligibility restrictions,of

whichtherearemany,andit neversoughtcommenton auniversallyapplicablechangeto the

longstandingFive-YearHold Rule. TheFCCevenechoedthis point in theSecondR&O whenit

synopsizedtheFNPRM,explainingthat“[plursuant to anyeligibility restriction wemightadopt,

weaskedoverwhatportionofthe licensetermsuchunjustenrichmentprovisionsshouldapply.”

SecondR&Oat ¶ 32 (emphasisadded). Despitethecarefullylimited languageoftheFNPRM

thenewunjustenrichmentrulesweredramaticallymadeapplicable“if a designatedentity loses

its eligibility for anyreason....“ SecondR&O at¶ 37•1O

Entirelymissingfrom therecordoftheproceedingbelowis anyarticulationofa

generalizedconcernwith thefive-yearunjustenrichmentschedule,noris thereanyevaluationas

to whetherthenewunjustenrichmentruleswould impair designatedentities’accessto capital.1’

10 Respondents’self-servinguseofan ellipsis is not confinedto this instance.Forexample,at

page12 oftheirOpposition,in aneffort to illustratethebroadnatureofthecommentssoughtby
theFNPRM,Respondentsadvancea quotefrom theFNPRk[ thatomitskeycontextuallanguage.
Thefull quoteis asfollows, with the limited languagequotedby theFCCin brackets,and
languagenotquotedin boldface:

“As noted above,we tentatively concludethat a relationship betweena
‘large, in-region incumbentwirelessserviceprovider’ and anotherwise
qualified designatedentity applicant should trigger a restriction on the
availability ofdesignatedentity benefits. [We thereforeseekcommenton the
specificnatureoftherelationshipthatshouldtrigger]such [arestriction.]”

In context,this passagesupportsthenarrownessoftheFNPRM,not Respondents’claim of a
broadinquiry.

“Council Tree’scommentsin responseto theFNPRMareacasein point. In responseto the
questionposedby theFNRPM, Council Treeurgedretentionof a five-yearunjust enrichment
periodfor anyneweligibility restrictionsadopted.Council Treedid not commenton what
impactadoublingoftheFive-YearHold Rulefor all DEswould have,becausethat critically
importantissuewasemphaticallynot partoftheFNPRM. Theoverall commentvacuumon this
issueis thebestevidencethat theFCCgaveno notice. Similarly, with respectto potential
leasingorresalerestrictions,thehandfulofcommentsreceivedby theFCC wereset in the
contextoftheCouncil Treeproposal,which relatedsolelyto limiting DE leasingrelationships
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Beforethis Court, Intervenorsarguethat “[tihose DEsthat intendto enterandstayin themarket

asfacilities-basedprovidersofretail servicesarelikely to find theirability to raisecapital

enhanced.”Intervenors’Oppositionat8. Yet, noneofthis is on therecordofthecasebelow,

andit is preciselythetypeofdebatethat shouldhaveprecededtheconsiderationofanynew

unjustenrichmentrepaymentperiod. Suchfundamentaldeficienciescannotbecuredby

pleadingssubmittedto this Court.

A CourtmustsetasidetheFCC’s decisionmaking in this contextif it is “not in

accordancewith law” or “without observanceofprocedurerequiredby law.” 5 U.S.C. §

706(2)(A),(D). UndertheAdministrativeProcedureAct, theCommissionmustprovidenotice

ofanyproposedrules,including thetermsor substancethereofor adescriptionofthesubjects

andissuesinvolved, id., § 553(b)(3),andtheopportunityfor interestedpartiesto participatein

therule makingthroughthe submissionofwrittendata,views,orarguments.Id., § 553(c).

These“[niotice requirementsaredesigned(1) to ensurethatagencyregulationsaretested

via exposureto diversepublic comment,(2) to ensurefairnessto affectedparties,and(3) to give

affectedpartiesan opportunityto developevidencein therecordto supporttheirobjectionsto

therule andtherebyenhancethequalityofjudicial review.”12 Noneofthathappenedhere.13

with largeincumbentwirelesscarriers. IntervenorCTIA, representinglargeincumbentcarriers,
certainlyinterpretedtheFNPRMinthat wayandweighedin with strongopposition: “Extending
‘material’ relationshipsto includingleasingactivities abruptlyreversescourse,withoutthe
perquisitefindings,oftheconclusionin thesecondarymarketsproceedingthat suchrelationships
shouldbe permitted.” CTIA February24, 2006Commentsin responseto theFNPRMat 4
(emphasisadded).

‘2lnternationalUnion, UnitedMine WorkersofAmericav. MineSafetyandHealth

Administration,407 F.3d1250, 1259(D.C. Cir. 2005)(citing SmallRefinerLeadPhase-Down
TaskForcev. EPA,705 F.2d506, 547 (D.C. Cir. 1983)).

Respondents’relianceon theFCC’s claimedability to adoptarule “substantiallydifferent”
from theoneproposedis unavailinghere. “A ‘substantiallydifferent’ rule is permissibleaslong
astheparticipantshadsufficientnoticeat thestartoftheprocess.“ FertilizerInstitutev.
Browner, 163 F.3d774, 779 (3rdCir. 1998)(emphasisadded).Thenoticeprovidedat “thestart
oftheprocess”herewasclearly insufficient.
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TheFCCcannotreasonablysaythatits newunjustenrichmentruleswere“testedvia exposureto

diversepublic comment”orthat it “ensure[d] fairnessto affectedparties.”’4

Theresultmustalsobesetasidein substance.Lacking arecordfrom affectedparties,the

Commissionwholly failed to consideran importantaspectof theproblem(i.e.,resulting

impairmentof designatedentities’ accessto capital).’5 Sucharesultis arbitraryand capricious,

seeMotor VehiclesManufAssoc.v. StateFarmMut. Auto.Ins. Co.,463 U.S. 29, 43 (1983)

(citationsomitted)(emphasisadded),andit mustbe setasideby theCourt. See5 U.S.C.

§ 706(2)(A).’6

3. The FCC’s Unilateral Pursuit Of PreventingUnjust Enrichment Has Thrown The
Statutory SchemeCompletelyOut Of Balance

In aneffort to securedeferencefrom this CourtunderChevron,Respondentscontendthat

47 U.S.C.§3090)nowhereaddressesthepreciseparticularsoftheTen-YearHold Ruleorthe

Lease/ResaleRestriction,leavingtheagencyconsiderableleewayto implementthestatute’s

directivethattheagencypreventanyunjustenrichmentthatmight resultfrom theFCC’s

fulfillment of its primarystatutoryobjective-- promotingtheparticipationofDEsin spectrum

RespondentsclaimthattheLease/ResaleRestrictionis not arbitraryandcapricious,that the

FCC“had to drawthe line somewhere.”RespondentOppositionat9 n.21. But this Court owes
no deferenceto theFCCwhenit doesnotprovideany rationalunderpinningsfor its “line,”
(PrometheusRadioProject,FCC, 372F.3d373, 420-21(3d Cir. 2004),cert. denied,125 5. Ct.
2902 (2005)),whenthatline marksaradicaldeparturefrom previouspoliciesandrules,without
notice,(AT&Tv. FCC, 974 F.2d 1351 (D.C. Cir. 1992);seealsoMCITelecommunicationsCorp.
v. FCC, 842F.2d 1296, 1303-04(D.C. Cir. 1988))andwhenthat line hasno relationshipto the
underlyingregulatoryproblem.Alltell Corp. vFCC, 838 F.2d551, 559 (D.C. Cir 1988).

By reaffirmingtherule changeswithoutthoroughconsiderationofthe impacton designated
entities’accessto capital,theCommissionrepeatedtheerrorit madein thebroadcastmultiple
ownershipproceedingwhenit repealedthe so-calledFailing StationSolicitationRule,theonly
televisionrule aimedatprotectingminority ownership,without consideringtheimpacton
minority ownership.SeePrometheusRadioProject,372 F.3d,at420-21.

16 In thesamevein, theSecondR&O adoptedanothernewunjustenrichmentrestrictionthat

requiresfull reimbursementofthebiddingcredit (plus interest)if DEeligibility is lostbeforethe
“full build—out” of licenses.This additionalchangeis underminedby thesameflaws -- no notice
andno comment. Respondentssimplyignorethis additionalfailure in theirOpposition.
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auctions.17

Conspicuouslyabsentfrom theRespondents’Opposition,however,is anyexplanationat

all ofhow theSecondR&O ‘s substantialrevisionsto theexistingDE biddingcreditrules--

impositionoftheTen-YearHold RuleandtheLease/ResaleRestriction-- canbe squaredwith

thestatute’scommandthattheFCCfacilitateDE participationin auctions.Respondentsbarely

acknowledgetheexistenceof47 U.S.C. §§ 309(j)(3)(B) & (4)(D). Rather,Respondentscontend

thatthebiddingcreditrules,asrevised,still leaveroomfor aDEwhoseinvestorshaveaten-year

timehorizon. TheFCC,however,offersnothingbeyondhopefulspeculationto supportthis

notion, andRespondentssimplyignoretherealworldevidencethat CouncilTreeandBNC

presentedconcerningtheirimmediatelossof investorsafterayearof planning. Likewise,

Respondentsdo notbotherto acknowledgetheestablishedinvestmenttime horizonutilizedby

theTelecommunicationsDevelopmentFund,a creationof CongresswhoseDirectorsare

appointedby ChairmanMartin,andwhoseDirectorsincludeChairmanMartin. Thelongest

investmenthorizontheTDF will evenlook atfor investingtax dollarsis six, not ten,years.’8

Theproblemwith Respondents’effort to skip pastthefirst prongofChevronis clear.

ThestatutedemandstangibleFCCpromotionofDEparticipationin auctions.Theonly waythe

FCCis currentlyfulfilling thatmandateis throughbiddingcredits,creditstheFCChasnow

effectivelynullified by imposingsevererestrictionswithoutanyrecordevidenceto inform its

judgment.

‘~ Theunjustenrichmentprovisionsof47 U.S.C. § 309(j)(3)(C)& (4)(E) arederivative,not
primary-- theyhaveno meaningon theirown. Thatis, unlesstheFCCmeaningfullyfacilitates
DE participationin spectrumauctions,therecanby definitionbeno enrichment,unjustor
otherwise,to prevent.
18

Respondentscite to,but offer no defenseof, theReconsiderationOrder’s irrelevant“reach”
into aninstructionaltelevisionproceedingfor “support”of theten-yearinvestmenthorizon,an
analogythoroughlydebunkedby Movantsin theEmergencyMotion. SeeEmergencyMotion at
11 n.16.
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Evenunderthesecondprongof Chevron,asthis Court foundin Woodallv. FederalBur.

OfPrisons,432 F.3d235, 249 (3rdCir. 2005),regulationsareimpermissibleif theydo not

“harmonize[] with theplain languageofthestatute,its origin andpurpose.”19An agencymay

not simply ignorestatutoryfactorsin adoptingits implementingrules. Here,thereis no wayto

reconcilethe agency’sactionwith its primarystatutoryobligation. Indeed,thechangesin

existing ruleshave“promoted” theexactoppositeresultoftheone intendedby Congress.By

underminingDEs’ financialsources,theFCChasstrengthenedthehandsofthe large

incumbents,with acommensuratetoll onboth thesizeof auctionbiddingpool for Auction66

(which logically meansfewerdollarsto theU.S. Treasury)andfuturecompetitionin thewireless

industry,noneofwhichservesthepublic interest.20

19 Woodall, quotingZhengv. Gonzales,422 F3d98, 119 (3d Cir. 2005). Seealso GTEService

Corp. v. FCC, 205 F.3d416 (D.C. Cir. 2000)(FCCrulesvacatedbecausethey“divergeEd]from
anyrealisticmeaningofthestatute”),citing Massachusettsv. Dept. ofTransp.,93 F.3d890, 893
(D.C. Cir. 1996)
20

RespondentsalsoclaimthattheFinal RegulatoryFlexibility Analysis(“FRFA”) is in
compliancewith theRegulatoryFlexibility Act (“RFA”), 5 U.S.C. §§ 601 etseq.Respondents
Oppositionat 14. But theFCCby definition did not meetall oftheRFA requirements,whenits
final rulesappliedto anentireclassofDEs(i.e., currentlicensees)that werenot evenmentioned
in its Initial RegulatoryFlexibility Analysis(“IRFA”) ortheSecondR&O, andits final rules
wereradicallydifferentthanasproposed.SeeSupplementat 4-7 (detailingthematerialchanges
madeto FRFA). Exh. B12. TheentirepurposeoftheRFA wascircumvented.TheFRFA bears
little resemblanceto the IRFA (asif anIRFA hadneverbeencompleted),is materially
incomplete,andtherefore,fatally flawed. US. TelecomAss‘n v. FCC, 400 F.3d29 (D.C. Cir.
2005);seealso SouthernOffshoreFishingAss‘n v. Daley,995F. Supp1411 (M.D. FL 1998).

Importantly,theFCCdoesnot explainin theFRFA (or theSecondR&O), asrequiredby 5
U.S.C. § 604(5),why it rejectedNationalTelecommunicationsCooperativeAssociation’s
(“NTCA”) requestthat theFCCtakestepsto minimizetheeconomicimpactoftheproposed
ruleson rural telcosandto “tailor its rulesnarrowlyenoughto targetonly realabuse.”NTCA
Feb.24, 2006Commentsat 9. Instead,without notice,theFCCsweptruraltelcos,which are
facilities-basedserviceproviders,into its broadrestrictionson leasingandwholesaling,andthe
radicalchangeseffectedin theTen-YearHold Period. As therecordindicates,ruraltelcosare
notpartoftheproblemor abusestheFCCis trying to prevent.This is not aharmlesserror,nor
aretherules’ applicationto currentlicenseesmootedby theReconsiderationOrder. Thereare
still multiple unresolvedissueswith theFCC’simpositionofthenewrulesoncurrentlicensees.
See,e.g., Cook Inlet Petitionfor Reconsiderationat2-3,Exh. D24.
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4. There Is AdequateRecord Support For Movants’ Claims And EvidenceOf TheSecond
R&O’s Impact BeyondMovants

BothRespondentsandIntervenorsfault Movantsfor not supportingtheirrequestfor

reliefwith recordevidence.SeeRespondent’sOppositionat 9; Intervenor’sOppositionat 15.

Therearethreeanswersto thisargument.

First, therecorddoesin factcontainevidenceoftheimpactoftheTen-YearHold Rule

andLease/ResaleRestrictionson Movants. In Movants’ May25,2006 Supplementto Motion

for ExpeditedStay,for example,Movantsdetailedhowthesenewrulesharmedthem. In his

declaration,Council TreePresidentSteveHillard reviewedCouncil Tree’sextensive,yearlong

efforts to planfor participationin Auction 66 anditemizedtheirreparableharmthatwill be

visitedon Council Treeby theFCC‘s actionsbelow, includingthefactthatthe spectrum

availablein Auction 66 is unique,thatthereis no avenuefor redressagainsttheUnitedStates

government,andthat CouncilTreemaynot surviveits preclusionfrom Auction66. SeeMotion

for StayDeclaration.Likewise,BNC’ s PresidentAnastasiaHoffmanmadeclearthat thelast

minutescuttlingof its participationin Auction 66 jeopardizesits planto developandimprove

telecommunicationsservicesin thefarthestreachesofAlaska,including remote,poor,

underserved,ruralAlaskanvillages. Id.

Second,Movantscannotbe faultedfor anyinadequaciesin therecordbelow. As noted

above,amongotherthings, theAdministrativeProceduresAct “[n]otice requirementsare

designed... to giveaffectedpartiesan opportunityto developevidencein therecordto support

theirobjectionsto therule andtherebyenhancethequality ofjudicial review.” UnitedMine

Workers,407 F.3dat 1259. Here,however,Movantswereblindsidedtwo weeksbeforethestart

ofAuction66 with fundamentalrule changesthat theFCChadnotproposedandwhich Movants

hadno reasonto anticipate.SeeSection1 above. Movantshavebeenscramblingeversince,

trying to recoverthechanceto participatein Auction66 thatvanished,literally overnight,with
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releaseoftheSecondR&O. It is particularlyinappropriateundersuchcircumstancesfor the

FCCto claim thatthereis no recordevidenceto rebutits owntotally unsupportedconclusionthat

its newLeasing/ResaleRestrictionwill notnegativelyimpactDEsthathavebonafidebusiness

planspredicatedon providingfacilities-basedwirelessservices.In fact,havingmaximum

flexibility in resellingorwholesalingspectrumis avital tool neededby start-upcompanies

seekingto becomeviablecompetitorsto the largeincumbents.TheFCCitself reacheda similar

conclusionin its SecondaryMarketsInitiative;21seealso FurtherSupplementat 7, Exh. Bl4b.

TheFCC’s about-facein theSecondR&O is asstartlingasit is unsupported,andthereforeis

arbitraryandcapricious.

Respondents’positionalsodemonstratesdisregardfor the longstandingaccessto capital

obstaclesfacedby DEsandthecoststo DEsofprovidingretail services.22If theFCChad

followed aproperrulemakingprocess,it wouldhaveleamedthattherearemanylegitimateways

to useleasingorwholesalingarrangementsto helpfinanceconstructionof anetwork(i.e., a

facilities-basedprovider) andto provideserviceto thepublic. Furthermore,wholesaling

spectrumis aparticularlyflexible andappealingbusinessmodel in wirelessmarketstoday,

utilized by facilities-basedwirelessprovidersin thenormalcourseofbusiness.In sum,theFCC

eitherdisregardedanimportantaspectoftheproblemorwasignorantoftheconsequences.

Eitherreasonjustifies a stayandremandoftherules.23

21

In re PromotingEfficientUseofSpectrumThroughEliminationofBarriersto the
DevelopmentofSecondaryMarkets,ReportandOrderandFurtherNoticeofProposed
Rulemaking,18 FCCRcd20,604,20,626(¶ 45) (2003),affirmed,SecondReportandOrder,
Orderon Reconsideration,andSecondFurtherNoticeofProposedRulemaking,19 FCCRcd
17503,17542 (¶ 77) (2004)(“the secondarymarketpoliciesweadoptwill helpachieveanother
ofourgoals,namelyensuringthatmanysmall businesseshavesignificantnewopportunitiesto
providespectrum-basedservices... and[will] enable[DEs] ... to accessadditionalcapital
throughleasingarrangementsthatcanbeusedto build out theirnetworks.”).

22 See,e.g., RoyalStreetCommunications,LLC Letterat 4, Exh. D19.

23 AchernarBroadcastingCo. v. FCC, 62 F.3d 1441 (D.C. Cir. 1995)(FCCdid not considerall
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Third, it is theFCC’spositionbeforethisCourt,not Movants’,thatsuffersfrom alackof

recordsupport. Thehasty,improvidentwayin whichtheTen-YearHold RuleandLease/Resale

Restrictionwereadopted,without adequatenotice,meansthatthereis a virtual recordvacuum

on thecritical issuesbeforethis Court. TheFCCstatesvaguelythat“the commentsfiled in

responseto theFurtherNoticeconvincedtheCommissionto modifysomeofthespecificrules it

originallyproposed,”but doesnot identify any particularcommentsthat sparkedthewholly

different rule changesit ultimatelyadopted. In fact, therewasno commenterthat advocatedthe

provisionstheCommissionultimatelyadopted.24As notedabove,for example,DEsdid not

commenton theimport ofaTen-YearHold Rulebecauseno suchchangeto theexisting rules

wasidentifiedfor comment.The absenceofcommentsfrom partiesaffectedby therule is

sufficient to showinadequatenoticeundertheAPA. 25

relevantfactors);seealso City ofBrookingsMunicipal TelephoneCo. v. FCC, 822 F. 2d 1153
(D.C. Cir. 1987)(in light ofanomaliesin thedataon which it relied, theFCC actedirrationally
in glossingovergapingholesin therecord.)
24

To theextentIntervenorstry to createarecordin theirOppositionwith ahandfulofcitations
to therecord,theseeffortsonly emphasizethebarrennessofthe cupboardfor this purpose.“Post
hoc rationalizationsadvancedto remedyinadequaciesin theagency’srecordor its explanation
arebootless.”City ofBrookings,822 F.2dat 1165 (citing NationalCoalition AgainsttheMisuse
ofPesticidesv. Thomas,809 F.2d875, 882-83(D.C. Cir. 1987));seealsoBurlington Truck
Lines,Inc. v. UnitedStates,371 U.S. 156, 168-69(1962). Intervenorstellingly observeonly that
“manycommentersadvocateda resultdifferent from theresultCouncil Treepreferred,”not that
commentersrecommendedor supportedtheproposalthatthe Commissionadopted. Intervenors’
Oppositionat 12 & n.34. In fact, eachofthespecificcommentsreferredin thecitedfootnote(1)
supportedCouncil Tree’sproposal(Commentsof MadisonDearbornPartners,LLC, filed Feb.
24, 2006,at 1); (2) supportedCouncil Tree’sproposalwith minordistinctions(Commentsof
PoplarAssociates,LLC, filed Feb.24, 2006,at 2 (“Poplardoesnot takeissuewith the core
componentoftheCouncil Treeproposal...“)); (Commentsof DobsonCommunicationsCorp.,
filed Feb.24, 2006,at 2-3 (advocatingthatnewrestrictionsapplynot just to largecarriers,but to
“large entitieslike Microsoft, Google,Comcast,Time Wamer ...“)); or(3) opposedany change
in therules(CTIA Commentsat 17 (“The Commissionshouldrejectthetentativeconclusionand
moveforwardwith theAWS auctionusingexistingDErules.”)); T-MobileReplyCommentsat
8 (urging theCommissiondeferaction“until it hasthe opportunityto gathera full record ...“));

(ReplyCommentsofCingularWireless,filed March3, 2006,at 10).

25 WagnerElectricCorp. v. Volpe,446 F.2d 1013,1018(3d Cir.1972).
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Therecordthatdoesexistbelowreflectstheprimaryconcernsof DEsandotherswho

submittedcommentsaftertheSecondR&O wasreleased.SeeExh. D. A reviewofthese

commentsrevealsthattheadverseimpactoftheFCC’s actionshereextendto manyothers

beyondMovants.

For example,

• TheNationalTelecommunicationsCooperativeAssociation(“NTCA”), a trade
associationrepresentingtheinterestsofmorethan556 rural telecommunications
providers(“rural telcos”),statesthat “[tihe rulescamewithoutfair noticeto the
industryandwith no opportunityfor public comment.Thelackof critical input
from legitimatedesignatedentitieswasaclearviolation ofthelaw.., andwill
ultimatelyharmtheentitiestheruleswereintendedto protect.”26

• TheRuralTelecommunicationsGroup,Inc. (“RTG”), commentedthatthenew
rules“havetheunintendedeffect ofharmingthesmall andrural businessesthat
theyweretheoreticallymeantto help. ... Thenewmaterialrelationshiprulesare

,,27
G alsoexoverbroadandundulyrestrictive. RT pressedconcernthatthe

“administrativecostof taking advantageofbiddingcredits,coupledwith new,
less flexible unjustenrichmentrules,effectivelyendstheFCC’SDEprogrameven
for legitimatesmall businesses.”28

• Cook Inlet, anotherDE, “alreadyhassuffereddirectly from thechilling effect of
thesenewrules.”29

• TheBloostonRuralCarriers,a largenumberofruraltelcosrepresentedby a
Washingtonlaw firm, confirmsthattheTen-YearHold Rule is “actually harmful
to small businessandruraltelephonecompaniesin its presentform ... [t]he
benefitsto begainedby thenewrulesareunclearat best,andunsupportedin the
record.”30Thenewmaterialrelationshiprestrictions“work anunduehardshipon
rural telephonecompaniesandsmall businesses,withoutadequatejustification in
therecord ,,31

26NCTA Letterto ChairmanMartin at 1. Exh. D16.

27 RTG Letterto ChairmanMartin at 1. Exh. D17.

28Id at 2 (emphasisadded).

29 CookInlet Region,Inc. Petitionfor ReconsiderationandClarificationat4 (citing to the

disintegrationofdealnegotiationsto partitiononeof its Auction 36 licensesto anotherDE). Exh. D24.

30 Blooston,Mordkofsky,Dickens,Duffy & Prendergast,LLP Petitionfor Partial

Reconsiderationand/orClarificationat 3. Exh. D22.

31 Id. at 5.
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• TheEezinetCorporation,OpportunityCapital PartnersandotherDEsand
investorswrote: “The possibilityoftheseactionswasneverevidentto us in the
leastduringthecourseoftherulemaking,andwewouldhavestronglyopposed
themif it hadbeen.... In short, theactionstakenby theCommissionin the
SecondOrderhavetheeffectof gravelyunderminingDEs.... Critically, the
Commission’srecentpostponementofthestartofAuction 66 doesnot curethese
graveproblems.”32

5. MovantsDid Not Bring The SecondR&O On Themselves

The CommissionandIntervenorstakespecialpainsto argue,repetitively,that the

changeswroughtby theSecondR&O hadtheirgenesisin anexparterequestforrule changes

submittedby Movant Council Treein June2005, andthattheTen-YearHold Rulewasproposed

by MovantMMTC. “Be carefulwhat you askfor” is thenot so subtlemessageconveyedby the

governmentandits supportersbeforethis Court. Theargumentshouldberejectedfor several

reasons.

First, asshownabove,CouncilTree’s initial requestfor rule changesaddressedthe

problemoflargeincumbentwirelesscompanies’involvementwith DEsand,until theSecond

R&O, suchtargetedchangesweretheonly changes“on thetable.”33 Council Treeneverasked

for areviewofexistingeligibility restrictions,theFNPRMneverproposedto changetheunjust

enrichmentrulesthatappliedto existingeligibility restrictions,andtheonly commentsCouncil

Treesubmittedin responseto theFNPRMweresquarelyaddressedto its narrowly-tailored

proposalandtheFNPRM.

32 TheEezinetCorporation,et al. Letter,at 2. Exhibit 1.

~ Intervenorsclaim thattheFCC’s actionswerenecessaryto addressreportedabuses.CTIA
Oppositionat 6. But theonly harmreportedin therecordweretheabusesofDEbiddingcredits
by largeincumbentwirelesscarriers. See,e.g., CommentsofCouncil Treeat 18, Exh. B3; see
alsoNTCA Comments(explainingthatrural telecommunicationsprovidersarenot thesourceof
theproblemandthattheFCCmusttailor its rulesnarrowlyenoughto targetonly realabuse),
infra n.20. However,theFCC’snewrulessweptall DEsinto the restrictionswithout record
support. TheFCCcannotbaseits decisionon abusesnot shownto exist. Alltell Corp. v. FCC,
838 F. 2d 551, 559 (D.C. Cir. 1988)(theapproachtakenby FCCmustbearsomerelationshipto
theunderlyingregulatoryproblem).
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Forits part,MMTC endorsedtheCouncil Treeproposal,andsuggestedthatthe

Commission~‘considerinitiating aninquiry” regardingabroaderrulechange.In MMTC’s view,

suchaninquiry is necessary-- thebroaderchangerequirestheCommissionto evaluatewhether

an actualproblemexistsunderthecurrentrule, aswell asthe impactofanynewrule.

Intervenorsacknowledgethat “MMTC proposedthatthis issuebeputout for additional

comments,”but theirclaim that theFCCwasnot requiredto seekcommenton MMTC’s broader

suggestionignoresFCCandlegal precedent.CTIA Oppositionat 9 n.24. TheFCCmayonly

changecourseandmodifycurrentrulespursuantto reasoneddecision-making.34Reasoned

decisionmakingin therulemakingcontextrequiresnoticeandcomment.Here,theFNPRMonly

proposedto adoptnewrules -- not changeexisting rules. Moreover,whentheFCCadoptedthe

Five-YearHold Rulein 1997underPart1 for all servicesandauctions,it did so pursuantto

extensivepublic comment.35Nothinglessis appropriatehere.

In anyevent,evenif MMTC hadaskedfor immediateimpositionoftheTen-YearHold

Rule(which it did not), theFCCcannotbaseanewregulationon asingleideaadvancedin a

singlecomment. Thecaselaw doesnotallow theagencyto “bootstrap”a commentinto the

36requisitenotice, andneitherRespondentsnorIntervenorscite to anysupportingprecedent.

MMTC neverproposed,or in anywaysuggested,an imminentchangeto a longstanding,

~ Motor VehicleManufAss’nv. StateFarm Mut. Auto. Ins. Co., 463 U.S.29,43(1983)(when
changingcourses,mustsupplyareasonedanalysisfor thechange);seealsoPrometheusRadio
Projectv. FCC, 373 F.3d372,420-421(3d Cir. 2003)(citationsomitted),cert. denied,125 5. Ct.
2902, 2903and2904(2004).

~ ofPart 1 ofthe Commission‘s Rules CompetitiveBiddingProcedures,~
Allocation ofSpectrumBelow5 GHz TransferredfromfederalGovernmentUse;4660-4685
MHz,ThirdReportandOrderand SecondFurtherNoticeofProposedRulemaking,13 FCCRcd
374, 408-409 ¶¶ 55-56(1997).

36 v. Donovan,757F.2d330, 340 (D.C. Cir. 1985)(“As ageneralrule, [anagency]

mustitselfprovidenoticeofaregulatoryproposal.Having failed to do so,it cannotbootstrap
noticefrom acomment”).
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existingrule. As theD.C. Circuit madeclearin arecentcase,thesetypesof“ambiguous

commentsandweaksignalsfrom theagencygavepetitionersno suchopportunityto anticipate

andcriticize therulesor to offer alternatives.Underthesecircumstances,the ... rulesexceedthe

limits of a ‘logical outgrowth.”’37

6. MovantsHave Satisfied All Four Parts Of The Judicial StayTest

Movantshavesatisfiedall four criteriausedby this Court to evaluatestayrequests,anda

stayshouldissue.38

Movantshavedemonstratedalikelihood of successon themerits. TheFCC’s decisionto

placeinsurmountablehurdlesin thepathofDEslike MovantsCouncilTreeandBNC on the

veryeveofAuction 66 without adequatenoticeandwithout supportingrecordevidence,greatly

troubleseventheFCCCommissionerswho signedon to thedecision.TheFCC’slackoffidelity

to thestatutoryschemecanbeseenin thewaythepartiesarealignedbeforethis Court. The

smallbusinesseswhoenjoyfavoredstatusunder47 U.S.C. §309(j) havebeenlockedoutof

Auction66 by theFCC’sill-advised,unsupportedlastminuteregulatorypirouette,while the

largeincumbentwirelesscompanies,whoposetheverydangerofconsolidationthe statuteis

designedto guardagainst,stronglyurgethisCourtto allowAuction 66 to proceedimmediately,

without thecompetitivebidsofDEslike Council TreeandBNC.39 Onecanhardlyblamethe

UnitedMine Workersof Americav. MineSafety& HealthAdministration,407 F.3d 1250,

1261 (D.C. Cir. 2005), quotingShellOil Co., 950 F.2d at 751.

38 Intervenorssuggestthat ahandfulofprior staydenialsrelatedto FCCauctionssupportdenial

here(seeIntervenors’Oppositionat 1-2n.2),butnotone ofthecasescitedinvolved thetypeof
conflictwith fundamentalstatutoryprovisionsthatis at issuein thisproceeding.See,e.g.,
FresnoMobileRadio,Inc. v. FCC, 165 F.3d965, 968 & 972 (D.C. Cir. 1999)andOrder,SMR
WONv. FCC, 97-1536(D.C. Cir. Sept.29, 1997)(challengeby incumbentlicenseesto FCC’s
decisionto auctionnewlicensesin theirlicensedspectrumbands).

~ Movantstakespecialnoteof IntervenorT-Mobile’s outlandishclaim that it is not a large
incumbentwirelessprovider(i.e.,T-Mobile is the“smallest”of the incumbents).Intervenors’
Oppositionat 16-17n.46. T-Mobile is awholly-ownedsubsidiaryofDeutscheTelekom,the
secondlargesttelecommunicationscompanyin theworldin 2005. SeeFortuneGlobal500:
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incumbentsforwantingto obtainthis choicespectrumatthe lowestpossiblepricesY~ Only the

CommunicationsAct, AdministrativeProcedureAct, andRegulatoryFlexibility Act, ascitedby

Movantsandappliedby this Court,standin theirway.

Theharmto Movantswill beirreparable.Unlesstherequestedstayis granted,theywill

notbeableto participatein Auction 66 andthepotentialbenefits,attheearliestpossibletime, of

theirparticipatingin thebiddingfor, andtheiruseofthisprimewirelessspectrum,will be lost.

By contrast,anyharmto thelargeincumbentsandotherbidderswill berelativelysmall, asthe

Commissioncanensurethat anydelayin rolling backtheTen-YearHold RuleandLease/Resale

Restrictionwill be negligible. Intervenorsclearlyhavethewherewithalto accommodatethe

additionaldelayneededto getthis auctionright.41

Finally, theoverall public interestoverwhelminglyfavorsagrantoftherequestedstay.

TheFCCis keenlyawareofthetremendouscostsassociatedwith trying to “fix” anauctionafter

thefact,underCourtOrder. In therelativelyrecentNextWavelitigation, theFCC’s mishandling

of its thenbiggest-ever,$16.9billion spectrumauctionleft theagencywith thetaskoftrying to

Telecommunications(availableat http://money.cnn.com/magazines/fortune/global500/2005

/

industries/Telecommunications/i.html (lastviewed6/19/2006)).T-Mobile’s 2005service
revenueswerereportedas$12.308billion, with its parent’srevenuesreportedat nearly$74

billion. DEs,by contrast,comein two sizes-- annualrevenuesof $40 million or less andannual
revenuesof$15 million or less. Evenat $40million, thelargestDEwould bea fractionofone
percentofthesizeofT-Mobile andamuchlesserpercentageofthesizeofDeutscheTelekom.
“Chutzpah,”indeed.

40 Incumbentsalsocannotbeblamedfor wantingtheauctionto excludepotential facilities-based

competitors.As CouncilTreeandBNC madeclearto theFCC (seeMotion for Stay),theirplans
for anyAuction66 spectrumtheywin call for constructionofphysicalfacilities thatwill bring
manifoldpro-competitivebenefitsto ahighly concentratedindustryandadvancedwireless
servicessuchasbroadbandto rural andunderservedareas.Without asubstantialinvestmentin
physicalfacilities,therecanbe no meaningfulcompetitionwith the largeincumbents.See
FresnoMobileRadio, 165 F.3dat 968 (following denialof anauctionstay,anintervenorthat
opposedthestay,Nextel,won 90%ofthelicensesoffered -- 475 of 525 licenses).
41

In 2003,theFCC establishedan initial AWS licensetermof 15 years,recognizingthatthe
AWS clearingprocessis going to takeyears. FCC03-251 at¶ 70. A shortdelayin Auction 66
will notmateriallyaffect theoverallroll out ofAWS.
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“unscramblethe omelette”afterwinningbiddershaddeposited$3.3 billion with theFCCand

built businessplansaroundtheir licenseswon.42 NextWavestandsaseloquenttestimonyto the

needto “get it right” atthestartinggate. Thecostsassociatedwith thebrief delaynecessaryto

rectify theFCC’s misstepsherearedwarfedbythosewhichwill beincurredif thestayis denied,

Auction 66 proceeds,andaCourtlater finds groundsto ordertheentireproceedingunwound.

CONCLUSION

For all thereasonssetforth aboveandin Movants’ EmergencyMotion,Auction66

shouldbestayedattheearliestpossibletime.

June20, 2006

David
LeventhalS~nter& LermanPLLC
2000K Street,NW Suite600
Washington,DC 20006-1809

* LeadCounsel

Its Attorneys

42 Seee.g.,In theMatterofPublicNoticeDA 00-49AuctionofC andFBlockBroadbandPCS

Licenses,Order on Reconsideration,15 FCCRcd. 17500 (2000),rev ‘dsubnomNextWave
PersonalCommunicationsInc. v. F.C.C.,254 F.3d 130 (D.C. Cir. 2001),aff’d, 537 U.S. 293

(2003);Requestsfor RefundsofDownPaymentsMadeIn AuctionNo. 35, 17 FCCRcd 6283
(2002).

P. Corbett
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TheHonorableKevin J. Martin
Chairman
FederalCommunicationsCommission
445 Twelfth Street,S.W.
Washington,DC 20554

Re: WT DocketNo. 05-211
AU DocketNo. 06-30
Written Ex PartePresentation

DearChairmanMartin:

We arewriting to you asdesignatedentities(DEs)andthosethathaveinvestedin DEs.

We aredeeplytroubledby many ofthechangesadoptedin the Second Report and
Orderand Second Further Notice of Proposed Rule Making (FCC06-52)releasedin WT Docket
05-211 on April 25, 2006(“SecondOrder”). We supportthePetitionfor Expedited
Reconsiderationfiled in thereferencedproceedingson May5, 2006by theMinority Mediaand
TelecommunicationsCouncil, Council TreeCommunications,Inc. and BethelNative
Corporationandthesupplementtheretofiled on May 17, 2006.

Among otherthings,thechangesto the Commission’slongstandingunjustenrichment
scheduleadoptedin theSecondOrdergreatlyundermine,or eveneliminate,DEs’ ability to
attractinvestment. For years,theCommissionhasemployeda five-yearunjustenrichment
schedule,underwhich newentrantshavea reasonableexit strategyif, for example,theyfail to
achievetheirbusinessplans. Thatis particularlyimportantfor investorsand lenderswho
requirereasonableflexibility in backingDEswho do not havethefinancialresourcesand record
of performanceof the largerindustryincumbents.

Without anywarning,theSecondOrdersubstitutedaten-yearunjustenrichment
schedulefor the longstandingfive-yearschedule.It alsoinstituteda newprovision requiringfull
repaymentof any biddingcredit wherethe constructionrequirementapplicableatthe endof the
licensetermhasnot beenmet. Thepossibility of theseactionswasneverevidentto us in the
leastduring the courseof therulemaking,andwe would havestronglyopposedthemif it had
been.Theflexibility to exit thebusinessis central to theability of DEsto securefinancing. The
Commission’ssuddenactionsin the SecondOrdereliminatethat flexibility. As a result,fewer
DEs will undertaketo participatein competitivebidding,andthosethatdo will receivelimited, if
any, financial supportfrom investorsand lenders.This cannothavebeenwhattheCommission
intended.

Similarly, without anywarning,theSecondOrderplacedsubstantialnewrestrictionson
theability of DEs to leasespectrumto othersor to enterinto wholesaleand resale
arrangements.In an entirelyseparateproceeding,the Commissionhasalreadyplacedlimits on



• TheHonorableKevin J. Martin
June19, 2006
Page2

theability of DEsto takeadvantageof thesecondarymarketspolicies. Now, withoutnoticeor
theopportunityto comment,the Commissiongreatlyexpandedthoselimitations, effectively
removingspectrumleasingasa realisticoptionfor DEs. Like all licensees,DEsrequirethe
opportunityto leasespectrumto othersto fund networkconstructionandoperations.Thenew
andunexpectedlimitations in theSecondReportandOrderunfairly limit that capability.

Finally, the newrestrictionson theability of DEs to enterwholesaleand resale
arrangementsaregravelyflawed. Traditional resalerelationshipsarecommonin thewireless
industry, andthereis nothingin the recordofthis proceedingthatsuggeststheyshould be
limited aswasdonein the SecondOrder. Moreover,the useofthe term“spectrumcapacity” as
partof thegoverninglimitations,seeSecondOrder,AppendixB (textof newSection
1.2110(b)(3)),is unfairlyconfusingasit relatesto resaleandwholesalerelationships. It is not at
all clearhowthe“spectrumcapacity”of any individual licenseis to bemeasuredin thecaseof
theserelationships,leavingDEswithout anyclearideaasto howto ascertaintheir compliance.

In short, theactionstakenby theCommissionin the SecondOrderhavethe effectof
gravelyunderminingDEsandthe DEprogram,which waslikely not intendedby the
Commission. Critically, theCommission’srecentpostponementofthe startof Auction 66 does
not curethesegraveproblems.We urgethe Commissionto rescindtherule changes
announcedin theSecondOrderand to apply its currentrulesto licensesofferedin Auction 66.

Respectfullysubmitted,

1sfBernardGaiter Is! Daniel S. (Toby) Osborn
BernardGaiter Daniel S. (Toby) Osborn
President/CEO Chief FinancialOfficer
TheEezinetCorporation DoyonLimited

Is! StevenR. Bradley /5/ J. PeterThompson
Mr. StevenR. Bradley J.PeterThompson
Principal GeneralPartner
Attucks CapitalLLC and OpportunityCapitalPartners
Greenwood3610 LLC

Is! Brian Rich
Brian Rich
ManagingMember
CatalystInvestors,LLC

cc: TheHonorableJonathanS. Adelstein
TheHonorableMichael J. Copps
TheHonorableDeborahTaylorTate
TheHonorableRobertM. McDowell
FredCampbell
BruceGottlieb
Barry Ohlson
AaronGoldberger
AngelaGiancarlo
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